






而且回避了对岩礁与岛屿进行精确划分。《公约》第 121 条第 3 款的解释是众多
国际法学者关心的问题，然而国际法学者的解释并不一致。南海仲裁案仲裁庭
在实体问题裁决中对《公约》第 121 条第 3 款进行解释，并据此判定包括太平
岛在内的南沙群岛所有岛礁在法律上均为无法产生专属经济区或者大陆架的
“岩礁”。仲裁庭对《公约》第 121 条第 3 款进行的解释以及对南海岛礁法律地
位的判定，均存在明显缺陷。







直存在争论。虽经各方妥协，岛屿制度最终被写入 1982 年 《联合国海洋法公
约》(以下简称 《公约》)，但不同国家利益集团间的矛盾仍未得到根本解决。
《公约》诞生后，鉴于第 121条第 3款存在模糊性，各国就岛屿制度的解释亦不
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根本问题并未得到真正解决，对《公约》的适用造成困难。
二、《公约》第 121条第 3款的解释:学者的争论








同。然而，美国夏威夷大学范戴克 (Jon M. Van Dyke)教授却提出了不同观点。
在他看来，“维持人类居住或其本身的经济生活”是一个整体概念，因此不能将
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无论是对《公约》第 121条第 3 款进行的解释，还是对南海岛礁法律地位的判
定，均存在明显缺陷。
(一)仲裁庭对第 121条第 3款的解释存在缺陷
《公约》的解释应是海洋法的重要发展，然而仲裁庭对第 121 条第 3 款的解
释却存在扩大解释、片面理解 《公约》谈判历史及目的、前后矛盾等缺陷，不
仅对解释的公正性造成极大伤害，而且严重影响海洋法的发展。
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性的规定。仲裁庭也承认谈判时双方存在争议并且第 121 条第 3 款是妥协的结
果④，但仅指出第 121 条第 3 款是为限制非常小的岛礁拥有专属经济区和大陆
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① Amicus Curiae Submission by the Chinese (Taiwan)Society of International Law，p. 8.
United Nations Convention on the Law of the Sea:
Impetus and Obstructions for the Dispute Settlement in
the South China Sea
Hong Nong
Abstract:This paper assesses the applicability and effectiveness of the third party
compulsory dispute settlement mechanism of the United Nations Convention on the Law
of the Sea (UNCLOS)as a legal instrument in the South China Sea. It applies the rele-
vant provisions of UNCLOS in different categories of disputes，namely，“island re-
gime”，“historic concept”，“resource management”，“military activities and marine
scientific research”，“marine environmental protection”，and analyzes the implication
of the South China Sea Arbitration in each respective dispute. The author argues that
UNCLOS plays a role of both impetus and obstruction in the South China Sea dispute
settlement.
Keywords:UNCLOS;dispute settlement mechanism;South China Sea;arbitration
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The Interpretation of Article 121 (3)of the UNCLOS
and Rethinking on the South China Sea Arbitration
Dong Limin
Abstract:There have been always disagreements on the negotiation process of the
Third United Nations Conference on the Law of the Sea on whether to rely on certain
standards to claim the exclusive economic zone or continental shelf based on the island.
The United Nations Convention on the Law of the Sea only makes ambiguities under Arti-
cle 121，paragraph 3. This provision not only does not define the rocks，but also avoids
the exact division between rocks and islands. The interpretation of Article 121，paragraph
3，of the Convention is a matter of concern to many international law scholars. In its A-
ward on Jurisdiction，the tribunal of South China Sea Arbitration interpreted Article 121
(3)first，and then concluded that all of the features in the Spratly Islands are legally
“rocks” that do not generate an exclusive economic zone or continental shelf. The
tribunal's interpretation of Article 121 (3)of the UNCLOS and the determination of the
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Two－Level Games and South China
Sea Policy of the Philippines
Qiu Zhenwu and Liu Jinyuan
Abstract:The transformation of Philippine South China Sea policy after Duterte's
inauguration has a great effect on the development tendency of the South China Sea.
That Duterte choosed to put aside the conflict of South China Sea with China showed
that Duterte prefer a more independent，balanced and practical policy on dealing with
that conflict. Under the restrict and promotion of“Two－level”games，Duterte's trans-
formation is the need of solving the domestic problems first as well as the active adjust-
ment under the complicated international situation. Duterte's South China Sea policy
decreased the intensive conflict of the geo－politics，which can make the situation better
and help it grow more peaceful. Nevertheless，there are many uncertainties in the trend
of Duterte's South China Sea policy. Duterte will negotiate with China in some concrete
aspects like the jointing exploration of the resource in specific area. To maintain territo-
rial sovereignty and maritime rights and interests，China should roll with the punches
and make the“China Threat”theory disappear. And so that China can show the image
of amity，sincerity，mutual benefit and inclusiveness thus taking the ability of maintai-
ning the peace of the South China Sea as a great power.
Keywords:Philippine;Duterte;South China Sea Policy;Sino－Philippine relations
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The Peaceful Principle in Solving International Dispute and
the South China Sea Issue between China and Vietnam
Chen You－wei－ming【Viet Nam】(Tr`n Hu～'u Duy Minh)Yang Rongming
Abstract:Solving the international dispute in a peaceful way is the most basic prin-
ciple in international regulations. Every country has the responsibility to solve the dispute
through nonviolence method. This principle has been formulated long ago，especially
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